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REFUGEE CONVENTION AND THE URGENT NEED FOR
REFUGEE LEGISLATION IN INDIA
Jaivish Harjai & Jhalak Srivastav*
Refugees are the person who leaves their country to escape from persecution which is inflicted upon
them for different reasons. The international community must provide basic human rights to such
people. The United Nation Convention relating to the Status of Refugees adopted in 1951 along
with its additional protocol adopted in 1967 is an only international instrument which seeks to
protect the rights of Refugees. Some human right treaties also go a long way in ensuring rights for
refugees. This article seeks to analyse the 1951 Convention, its development and the principles on
which this convention is based along with its extent and applicability. It also analyses the definition
of refugees under the convention and how it is different from the definition of illegal immigrants.
Until now, India does not have any international or domestic instrument to govern the refugee law.
However, India has continued to host millions of refugees from time to time. Judiciary in India have
also upheld the rights of these refugees and adopted certain principles of the convention in India’s
jurisprudence. Recently, India has decided to go against the Rohingyas of Rakhine state of Myanmar
by declaring that India is not bound by the principle of non-refoulement. This paper advocates the
need for refugee legislation in India by analysing the status of refugees in India in the absence of any
domestic law and rights bestowed on them.
INTRODUCTION
The UN Convention Relating to the Status of Refugees1, adopted in 1951, is one of the most
important instruments for international refugee protection today.2 The Convention entered into
force on 22nd April 1954 & has been subject to only one amendment in the form of 1967 Protocol,
which widened the scope of 1951 convention by removing the territorial limits.3 The scope of 1951
Convention was restricted to persons escaping events occurring before 1st January 1951 and within
Europe. These limitations were removed by 1967 Protocol and thus gave the Convention a
universal character. Since then, it has been supplemented by refugee and ancillary refugee
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1 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 UNTS
137 (Refugee Convention).
2 UNGA ‘Draft Convention relating to the Status of Refugees’ (14 December 1950) A/RES/429.
3 Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 October 1967) 606 UNTS
267 (1967 Protocol).
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protection regimes in several regions4, as well as via the continuous expansion of international
human rights law. For instance, Article 14 of the Universal Declaration of Human Rights (UDHR),
1948 provides for the right to seek and enjoy asylum in other countries in order to escape
persecution.
The 1951 Convention consolidates the previous international instruments pertaining to refugees
and provides the most holistic codification of their rights at the global level. Article 1 of the
Refugee Convention provides for a single definition of refugees which is in contrast to previous
such instruments. The emphasis of this definition is on the protection of persons from different
forms of persecution. Furthermore, the Convention is both a right and status based instrument
and enshrines several fundamental principles, some of which are non-discrimination, nonpenalization and non-refoulement to the refugees. These principles are to be applied without
discrimination as to religion, race or country of origin, etc. According to the convention, refugees
should not be penalized for their unlawful entry or stay, which, however is subject to certain
exceptions. The principle of non-penalization recognises that seeking of asylum can lead to breach
of violation of immigration rules. Penalties which are prohibited include refugees being charged
with criminal offences relating to the seeking of asylum or with illegal immigration, or detaining
them arbitrarily merely based on seeking asylum.
Notably, there are several safeguards against the eviction of refugees in the convention. Principle
of non-refoulement is so essential that no variance and exceptions should be made. The convention
stipulates that no refugee can be expelled by any country against his/her will, in any manner, to a
territory where there is a threat to life and freedom of the refugee.5 Finally, the Convention,
towards the end lays down the minimum standards which a state must ensure to its refugees,
without any prejudice to States granting more favourable treatment. These rights inter alia include
right to access to work, education, courts, and the right to adequate documentation, including a
refugee travel document in form of passport.
Although over 140 states are party to the 1951 Convention and the 1967 Protocol, there are still
several nations which, in one hand hosts large numbers of refugees while on other hands have not
assented to either instrument. In this milieu, it becomes difficult to secure a legal basis for the
protection of refugees when a state is not a party to the international refugee law. In such case,
See, for example the Organization of African Unity (now African Union) Convention governing the Specific Aspects
of Refugee Problems in Africa 1969; the European Union Council Directive 2004/83/EC of 29 April 2004, Official
Journal L 304, 30/09/2004 P. 0012-0023.
5 Refugee Convention (n 1) art 33.
4
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International Humanitarian Law comes to the rescue. Under International Humanitarian Law,
refugees are entitled to general protection as 'protected persons' or civilians, as well as special
protection owing to the recognized vulnerability of refugees as aliens in the hands of a party to a
conflict.6 Further, there are several international human rights principles which form a part of
customary international law and are binding on every state. United Nations High Commissioner
for Refugees (UNHCR) and numerous other scholars are of the view that the principle of nonrefoulement forms a peremptory norm of international law.7 Furthermore, certain states that are
not yet party to the 1951 Refugee Convention are however, party to other human rights treaties
which often contains the provisions for the protection of the refugees.8 These include Universal
Declaration of Human Rights (UDHR), International Covenant on Civil and Political Rights
(ICCPR), Convention against Torture among many others. Moreover, it must be noted that India
is not a party to the 1951 Refugee Convention; however, India has recognised the rights of refugees
from time to time through judicial pronouncements as well as special agreements like Assam
Accord which lead to enactment of Section 6A in Citizenship Act of 1955.
EVOLUTION OF REFUGEE LAW
The two world wars in the 20th Century forced millions of people to flee their country and seek
asylum in other lands in order to save their lives. The aftermath of the Second World War led to
the displacement of more than 11 million people across Europe at the end of the war9 which
forced the United Nations to revisit the issue of refugee protection. To address this concern,
International Refugee Organization (IRO) was established in 1946 as a temporary specialized
agency of the UN to arrange for the care and bringing home or resettling the homeless Europeans
post World War II. IRO was dissolved by Resolution No. 108, adopted by the General Council of
the IRO at its 101st meeting on 15 February 1952. It was superseded by the Office of the United
Nations High Commissioner for Refugees. United Nations General Assembly (UNGA) adopting
the resolution on 3rd December, 1949, had established UNHCR as the subsidiary organ of the
General Assembly.10 This was followed by the adoption of the Statute of the Office of the United

‘Refugees and Displaced Persons Protected Under International Humanitarian Law, 2010’ (ICRC, 29 th October
2010).
7 UNGA ‘Addendum to the Report of the United Nations High Commissioner for Refugees’ (10 November
1982) A/37/12/Add.1, 17.
8
‘Human
Rights
and
Refugee
Protection
(RLD
5)’
(UNHCR,
October
1995)
<https://www.unhcr.org/3ae6bd900.pdf>accessed 22 May 2020.
9 Torpey J, 'The Invention of the Passport: Surveillance, Citizenship and the State' (Cambridge University Press 1999) 146.
10 UNGA, ‘Refugees and Stateless Persons’ (3 December 1949) UN Doc A/RES/319(IV).
6
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Nations High Commissioner for Refugees on 14th December, 1950, by the UNGA.11 It must be
noted that the 1951 Convention was not the first instrument to confer the rights to refugees. It
was a result of previous instruments and consolidation of previous International Agreements on
the Status of Refugees. This is even acknowledged in the preamble of 1951 Convention where it
states:
"CONSIDERING that it is desirable to revise and consolidate previous international agreements relating
to the status of refugees and to extend the scope of and protection accorded by such instruments by means of
a new agreement."
The 1951 Convention was adopted on 28th July, 1951, and came into force on 22nd April 1954. The
ambit of this convention was limited to persons who became refugees as a result of events
occurring in Europe before 1st January, 195112 contrary to the offices and organisations that had
preceded it and worked only for specific groups of refugees. Thereafter, the 1967 Protocol relating
to the Status of Refugees eventually confronted the reality that the refugee crisis is global and
persistent. The 1967 protocol led to the expansion of temporal and geographical coverage of the
convention.13 Further, there are some regional treaties like African Union Convention Governing
the Specific Aspects of Refugee Problems in Africa and Cartagena Declaration on Refugees which
deal with protection of refugees to some extent. By the end of 2003, the Resolution 58/153
removed the limitation on the continuation of the High Commissioner’s Office for Refugees.14
This led to the creation of a permanent framework for refugee protection “until the refugee problem
is solved.”15
HUMAN RIGHTS LAW AND REFUGEE LAW
Refugee law holds a close nexus with the Human rights law and are in one way or other closely
connected with each other. Refugees flee from their states and they are either unable or are
reluctant to get their basic human rights protected. The refugee law also intersects with
International Humanitarian Law where the fear of persecution or safety or threat to life arises in
UNGA, ‘Statute of the Office of the United Nations High Commissioner for Refugees’ (14 December 1950) UN
Doc A/RES/428(V).
12 Art 1(B)(a), paragraph (b) permits contracting states to make a declaration at the time of signature and specify
whether the geographical limit of Europe is to apply.
13 Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 October 1967) 606
UNTS 267 (1967 Protocol).
14 UNGA, ‘Implementing actions proposed by the United Nations High Commissioner for Refugees to strengthen
the capacity of his Office to carry out its mandate by UNGA Res 58/153’(24 February 2004) 77th Plenary Meeting
(2003) UN Doc A/RES/58/153.
15 Ibid.
11
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the cases of armed conflict. People fleeing their countries to seek protection overseas do so
primarily because their human rights are at peril in their own country. A person has a ‘well founded
fear’ of persecution when it can be concluded that one or more of his or her basic human rights are not being
respected. Likewise, when a group of people escaping the conflict or serious interruption of public
order are considered as refugees, it is often presumed that they are victims of human rights
violations.16 In broad terms, international human rights protection applies to asylum-seekers and
refugees.
However, the 1951 Refugee Convention does not have an analogous committee or court unlike
other human rights instruments such as the International Covenant on Civil and Political Rights
and its Human Rights Committee. Instead, the Refugee Convention established the Office of the
United Nations High Commissioner for Refugees (UNHCR) with a directive to monitor and
supervise the convention.
WHO IS A REFUGEE UNDER THE CONVENTION?
According to Article 1(A) of 1951 Refugee Convention, the term ‘refugee’ shall apply to someone who
has a well-founded fear of persecution for reasons of Race, Religion, Nationality, Membership in a particular group
or political opinion, who is outside the country of his nationality and is unable or unwilling to avail the protection of
that country or to return there, for fear of persecution.
Article 1(2) of the African Union Convention Governing the Specific Aspects of Refugee
Problems in Africa, adopted in 1969, supplemented to the definition of the 1951 Convention and
included a more objectively based consideration. It said:
“Any person compelled to leave his/her country owing to external aggression, occupation, foreign domination
or event seriously disturbing public order in either part or whole of his/her country of origin or nationality”.17
In 1982, the Cartagena Declaration on Refugees was adopted in a colloquium of Latin American
Government representatives and jurists. Similar to the African Union Convention, the declaration
adds a more equitable consideration to the 1951 Convention definition to include:

‘Human
Rights
and
Refugee
Protection
(RLD
5)’
(UNHCR,
October
<https://www.unhcr.org/3ae6bd900.pdf> accessed 22 May 2020.
17African Union Convention Governing the Specific Aspects of Refugee Problems in Africa, art 1(2).
16

1995)
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“Persons who flee their countries ‘because their lives, safety or freedom have been threatened by generalised
violence, foreign aggression, internal conflicts, massive violation of human rights or other circumstances which
have seriously disturbed public order”.18
To understand that who are governed by the definition of refugee, it is essential to understand the
meaning of the word ‘persecution’. The term ‘persecution’ is not defined in the 1951 Refugee
Convention but it has been understood to involve things such as threats to freedom or life and
other serious violations of human rights. It may also include political, economic or social
discrimination, and can be the consequence of a single incident or cumulative incidents and
conditions.19 Neither the 1951 Convention nor its additional protocol defines or demarcate the
acts that amount to persecution. To bring clarity to what constitutes persecution, the Council of
the European Union incorporated a non-exhaustive list in the Qualification Directive of acts that
could constitute persecution in Article 9(2) of Official Journal of European Union.20 According to
Article 9(2):
acts of physical or mental violence, including acts of sexual violence; legal, administrative, police, and/or
judicial measures which are in themselves discriminatory or which are implemented in a discriminatory
manner; prosecution or punishment, which is disproportionate or discriminatory; denial of judicial redress
resulting in a disproportionate or discriminatory punishment; prosecution or punishment for refusal to
perform military service in a conflict, where performing military service would include crimes or acts falling
under the exclusion clauses as set out in Article 12(2); acts of a gender-specific or child-specific nature.
The persecution may not always be inflicted by State actor only, persecutory acts committed by
non-state actors may amount to persecution if the State is unable or reluctant to safeguard person
claiming refugee protection.21
REFUGEE AND MIGRANTS
The term Refugee and migrant are often used interchangeably, however, there is a stark difference
between the two and distinction between them is necessary to protect their rights. It must be noted
that countries deal with migrants under their respective processes and immigration laws. States

Cartagena Declaration on Refugees, conclusion 3.
‘The Refugee Convention’ (Andrew & Renata Kaldor Centre for International Refugee Law, 31 March 2020)
<https://www.kaldorcentre.unsw.edu.au/publication/refugee-convention> accessed 18 September 2020.
20 Council Directive 2011/95/EU of 13 December 2011 on standards for the qualification of third-country nationals
or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible
for subsidiary protection, and for the content of the protection granted, [2011] OJ L. 337/16, art. 9(2).
21 Ibid art 6.
18
19
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often deal with refugees through established norms of asylum and refugee protection that are
defined in both international law and national legislation. They owe a specific responsibility
towards anyone seeking asylum on their turf or at their borders.
According to the United Nations High Commissioner for Refugees (UNHCR), Refugees are
characterised as persons fleeing persecution or armed conflict. Their situation is often so
precarious and unbearable that they navigate national borders for their safety in neighbouring
countries and thus are internationally recognized as 'refugees' with access to assistance from States,
UNHCR, and other organizations. Denial of asylum to these people has potential life threating
consequences as it is too dangerous for them to return home.22
On the other hand, migrants are people who choose to move not because of a direct threat of
persecution or death, but mainly to improve their lives by finding work, or in some cases for a
family reunion, education, or other reasons. As against refugees, migrants can safely return to their
home whenever they wish to.23 Refugees often arrive without their personal belongings, sometimes
without planning. Therefore, turning refugees away could mean, metaphorically, sentencing them
to death or devoid them of basic human rights.
EXTENT OF APPLICABILITY OF CONVENTION
The convention does not apply to refugees who have committed crime against peace, a war crime,
or a crime against humanity, as defined in the international instruments drawn up to make
provision in respect of such crimes and a refugee who has been guilty of actions contrary to the
principles and purposes of the United Nations under Art. 1 F(a) and (c) of the convention. Further,
it does not apply to persons who are guilty of acts which contradict to the purposes and principles
of the United Nations. Also, the Convention does not apply to those refugees who have received
a benefit from the assistance or protection of a UN agency other than UNHCR. Similarly, it does
not apply to those refugees who have a status equal to nationals in their country of asylum.
Moreover, heinous criminal acts would justify the eviction of refugees under Article 32 of the
Convention and, in extreme cases, their refoulement under Article 33(2).

Adrian Edwards, ‘UNHCR viewpoint: ‘Refugee’ or ‘migrant’ – Which is right? (UNHCR,11 July 2016)
<www.unhcr.org/news/latest/2016/7/55df0e556/unhcr-viewpoint-refugee-migrant-right.html>
accessed
9
September 2020.
23 Ibid.
22
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RIGHTS OF REFUGEES UNDER THE CONVENTION
The 1951 Convention on Refugees confers a significant number of rights to the person who falls
under the definition of Refugees under Article 1 of the Convention without any qualification. The
articles which confer rights are: 

Article 4 confers the right to freedom of religion;



Article 16 confers right to access the courts;



Article 17 to Article 19 confers right to work;



Article 21 confers right to housing;



Article 22 confers right to education;



Article 23 confers right to public relief and assistance;



Article 26 confers right to freedom of movement within the territory;



Article 27 and 28 confers right to be issued identity and travel documents;



Article 31 confers right not to be punished for illegal entry into the territory of a
contracting State;



Article 32 confers right not to be expelled, except under certain, strictly defined conditions;



Article 33 confers right to non-refoulement.

OBLIGATIONS OF REFUGEES UNDER THE CONVENTION
Article 2 of the 1951 Refugee Convention mandates that every refugee must conform to the laws
and regulations as well as measures taken for the maintenance of public order of the country in
which they are taking shelter. This was mainly introduced in the convention to cover the
restrictions on political activities of refugees. Though it is not expressly stated, refugees are
expected to behave in such a manner as not to create offence in the population of the country in
which they find themselves.24
The ad hoc Committee on Statelessness and Related Problems submitted the draft of Article 2 of
the convention and fully appreciated that the provision made in the Article was axiomatic and need
not be explicitly stated. However, the committee considered it appropriate to inculcate such a
provision in order to make a more equitable document as well as for its psychological effect on
refugees and countries considering hosting refugees. Furthermore, the Office of United Nations

UNHCR ‘The Refugee Convention, 1951: The Travaux préparatoires analysed with a Commentary by Dr. Paul
Weis’ (1990) <www.refworld.org/docid/53e1dd114.html> accessed 16 September 2020 (The Travaux préparatoires).
24

104

FIMT LAW JOURNAL

Volume 2 Issue 1 & 2 2019

High Commissioner for Human Rights (OHCHR) on 26th July 1976 stated in the Economic and
Social Council:
“It may be useful, in this connection, to recall that it is not the task of the High Commissioner to help or
protect those who, as a result of their activities contrary to the aims and principles of the United Nations,
have placed themselves outside an action for strictly humanitarian purposes. Article 2 of the Convention
mentions, moreover, the duties and obligations incumbent on refugees, in particular to respect the laws of
the country which has given them asylum. Every action of the High Commissioner tends, it must be recalled,
to reintegrate the refugees in the framework of a community where they can recover the conditions of an
active and peaceful life.”25
PRINCIPLES ON WHICH CONVENTION IS BASED
The Convention is based on three principles. They are the principle of non-refoulement, the
principle of non-Discrimination and the principle of non-penalisation.
A. Principle of Non Refoulement
Principle of Non-Refoulement forms the bedrock principle of Refugee law. Article 33(1) of the
1951 Refugee Convention casts a duty on every contracting state to not expel or return a refugee
in any manner where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion. Further, Article 3 of the
Torture Convention26 states:
“No state party shall expel, return (refouler) or extradite a person to another state where there are
substantial grounds for believing that he would be in danger of being subjected to torture”
Non-Refoulement is a principle of not returning refugees or asylum seekers to the country where
they may be subjected to persecution. The principle of non-refoulement is widely recognised
within the international community by bodies such as the United Nations High Commissioner for
Refugees27as well as the United Nations General Assembly.28 The San Remo Declaration on the
principle of Non-refoulement also states that non-refoulement is a very important humanitarian
and legal principle of international law. The principle is found both in treaty law and in the
The Travaux préparatoires (n 24) 35.
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10
December 1984, entered into force in 26 June 1987) 1465 UNTS 85 (Torture Convention).
27 San Remo Declaration on the Principle of Non-Refoulement (2001).
28 UNGA Res 37/195, art. 2; UNGA Res 48/116, art. 3; UNGA Res 2312(XXII) art. 3.
25
26
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customs, and thus it constitutes an indispensable part of customary international law.29 Even
though these are not binding, the emergence of a customary rule can be inferred from the nearubiquitous participation in one or more treaties referring to non-refoulement.30 The state practice
has also been uniform so far as there has been no case of total disregard for the principle. The
states not party to either the refugee convention or its additional protocol or both have also
affirmed their recognition of the principle of Non-Refoulement.31 Since it fulfils the required
condition to form customary international law, the principle of non-refoulement has become a
customary rule of international law.
Moreover, the principle of Non-refoulement is universally acknowledged as a human right. It
forms an essential part of several human rights treaties and can be found in Article 22(8) of the
American Convention on Human Rights32 and Article 3 of the Convention against Torture.
Additionally, the principle of non-refoulement prohibits not only the removal of individuals but
also the mass expulsion of refugees.33
However, this protection under Article 33(1) comes with a condition attached to it. Article 33(2)
of the convention mentions that, Firstly, a contracting state may not provide protection when there
are ‘reasonable grounds’ to regard a refugee as a threat to the national security of the host country and
secondly, where the refugee, has been convicted of a heinous crime which could cause danger to the
host community.
The fundamental importance of this principle is also widely recognized. In 2001, the contracting
states issued a Declaration affirming their commitment towards the 1951 Convention and its
additional protocol. They also recognized in particular that the principle of non-refoulement forms a

Ibid.
Sir Elihu Lauterpacht & Daniel Bethlehem, ‘The scope and content of the principle of Non-Refoulement: Opinion’
in Erika Feller, Volker Türk and Frances Nicholson (eds), Refugee Protection in International Law: UNHCR's Global
Consultations on International Protection (Cambridge University Press 2003) para 212.
31 UNHCR ‘The Principle of Non-Refoulement as a Norm of Customary International Law. Response to the
Questions Posed to UNHCR by the Federal Constitutional Court of the Federal Republic of Germany in Cases 2 BvR
1938/93, 2 BvR 1953/93, 2 BvR 1954/93’(31 January 1994) <www.refworld.org/docid/437b6db64.html> accessed
16 September 2020.
32 American Convention on Human Rights “Pact of San José, Costa Rica” (adopted 27 August 1979 entered into force
18 July 1978) 1144 UNTS 123.
33 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) (1982)
21 ILM 58 (African Charter).
29
30
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part of International Customary Law.34 This Declaration was further welcomed by United Nation
General Assembly by passing a resolution.35
Thus, this principle has become part of other international human rights treaties either
explicitly36or implicitly through the relevant jurisprudence37 and, for some scholars38, it also forms
a part of customary international law, thus, making it universally binding. As noted above that the
principle of Non-Refoulement has certain exceptions to it, these exceptions are not found in other
treaties. Thus, contracting states of these treaties are obliged not to return the persons who may
face torture or cruel, inhuman or degrading treatment or punishment in their home country.
However, they are not entitled to any other rights conferred under the Refugee Convention as they
are not refugees within its ambit.39
B. Principle of Non-Discrimination
Article 2 of the Universal Declaration of Human Rights (UDHR) declare that no distinction should
be made on the grounds of sex, race, colour, language, religion, birth or other status. This principle
enunciated in UDHR is universal in character. Further, Article 3 of the Refugee Convention adopts
a specific principle by casting duty on the contracting parties to apply the provisions of the
convention without discrimination as to religion, country of origin or race.
The Contracting State is obligated to accord refugees with the same treatment as is given to noncitizens generally. In the light of the history of the Convention and the intention as communicated
by the Preamble, one may conclude that the signatories may not discriminate between different
groups of refugees within the obligatory provisions of the Convention.40
C. Principle of Non-Penalisation
One of the interesting principles of the 1951 Refugee Convention is the concept of NonPenalisation. Article 31(1) of the 1951 Refugee Convention proscribe penalties on any person,
34UNHCR,

Declaration of States Parties to the 1951 Convention and or Its 1967 Protocol relating to the Status of
Refugees (adopted 16 January 2002) HCR/MMSP/2001/09, para 4.
35 UNGA, ‘Office of the United Nations High Commissioner for Refugees’ (6 February 2003) UN Doc
A/RES/57/187.
36 Torture Convention (n 26) art 3.
37 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended) (ECHR) art 3; International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR) art 7.
38 Refugee Protection in International law (n 30).
39 Ionel Zamfir, ‘Refugee Status Under International Law’ (European Parliamentary Research Service Blog, 27 October
2015) <https://epthinktank.eu/2015/10/27/refugee-status-under-international-law/> accessed 17 September 2020.
40 The Travaux préparatoires, (n 24) 26.
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qualified as ‘refugee’, who has unlawfully entered into the territory of the contracting party from a
territory where his life or freedom was threatened. However, such person must present
him/herself without delay to the authorities and show a good cause for their entry or presence.
Further, the convention does not define the terms ‘penalty’, ‘entering into the territory’, ‘coming
directly’ and ‘good cause’. The Vienna Convention on the Law of Treaties is often relied upon as
supplementary means of interpretation when the provisions of refugee conventions are uncertain.
The Vienna Convention indicate that the aim behind the Non-Penalization Clause is to avoid the
situation where a claimant is caught between two sovereign orders where he is compelled to leave
his home country but is denied entry into another.41
The Travaux préparatoires42 of the convention makes it clear that the penalties refer to administrative
or judicial convictions on account of illegal entry or presence and not to expulsion. The term
'coming directly' refers to persons who have not only come directly from their country of origin
or a country where their life or freedom was threatened but also the persons who have been in an
intermediary country for a short time without having received asylum there.43
The term ‘good cause’ in Article 31 requires special attention. ‘Good cause' does not exist if the
person could have entered the country legally in order to escape persecution. A person cannot be
sought to prove that he sought or could have sought asylum in another country. However, a person
may be kept in custody for a short period to investigate the identity of the person. In the cases of
mass influx, refugees are often placed in a camp until the status of the refugee has been regularized
or s/he has obtained admission into another country. Furthermore, regularization of status means
the grant of a residence permit, even if it is of a temporary character.
Similarly, Article 31 should be construed providing it a wide ambit. The protection of nonpenalization for a person seeking asylum who is not physically present on the territory of a state is
absent from Non-Penalisation clause. However, it has been suggested by leading scholars that the
Non-Penalization Clause may be applicable in instances where the claimant is seeking to enter or in
the process of entering a state’s territory.44 By reading the words “enter or are present in their territory”

Jenny Poon, ‘A purposive Reading of ‘Non-Penalisation’ under Article 31(1) of the Refugee Convention’ (Columbia
SIPA, Journal Of International Affairs, 19 April 2018) <https://jia.sipa.columbia.edu/online-articles/purposive-reading%E2%80%98non-penalization%E2%80%99-under-article-311-refugee-convention> accessed 17 September 2020.
42 The Travaux préparatoires (n 24) 219.
43 The Travaux préparatoires (n 24) 219.
44 Dr.Cathyrn Costello, ‘Article 31 of the 1951 Convention Relating to the Status of Refugees’ (2017) PPLA/2017/01
UNHCR Division of International Protection <www.refworld.org/docid/59ad55c24.html> accessed 18 May 2020.
41
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as more than mere presence, the protection of non-penalization may also be broadened to
encompass asylum claimants who are on the high seas, seeking admission to a state’s territory.45
Therefore, Article 31 mandates that apart from conducting a regular investigation for determining
the status of refugee, the refugee should not be given judicial convictions. Further, the refugees
have a low burden of proof to discharge the liability of good cause. A broader reading of the article
protects the rights of refugees who are yet to enter into the territory as the aim of the provision
signifies that refugees should not be kept behind barbed wire.
INDIA AND ITS STAND ON THE CONVENTION
The 1951 Refugee Convention requires the signatory nation to accord a basic standard of
hospitality and accommodation towards those it accepts as refugees. The inability of the same
continues to attract a lot of international critique for host nations even today. More than 140 states
have signed the convention, however, India remains one of the few liberal democracies who have
not acceded to 1951 Convention and its Protocol. India has always maintained that determination
of the status of refugees is their ‘internal matter’ and no international interference should be
allowed. Interestingly, there seems to be no formal document to indicate or elaborate on the
reasons for not acceding to the convention or its protocol. Various scholars and critics have given
numerous reasons, for not acceding to the convention, which are just inferences based on their
understanding and circumstances. India had already suffered from the freedom struggle and was
suffering from the aftermath of partition which led to the mass influx of people from Pakistan.
Therefore, at that time India was not in the position to incur an additional liability of accepting
more people as refugees and even provide them with the basic standard of accommodation
required under the convention. Further, the porous borders of South Asia and its continuous
demographical changes along with poverty, resource crunch, increasing population and internal
political discontent made it impossible for India to accede to the Protocol. Moreover, the countries
in South Asia have placed belief on a 'bilateral approach' rather than 'multilateral approach' in their
policies to resolve their conflicts, including the policies on 'population displacement' and
'refugees'.46 They believe that by internationalizing the refugee issues, there is more scope for
international critique resulting in unnecessary interference in internal matters of the countries
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concerned.47 Another reason advocated by some South Asian countries is that the Convention and
the Protocol have not addressed the larger issues relating to 'security' and as such the provisions
of the convention are misused by economic migrants, terrorists and other groups of forced
migrations.48
Although, India has not acceded to the Convention or its Protocol, since Independence it has by
and large adhered to the International humanitarian principles underlying in these instruments.
Interestingly, India still serves as a home to one of the largest refugee population in South Asia. 49
It must be noted that the Indian Constitution provides for the protection of various rights of
‘persons’ which also tend to include refugees as interpreted by the Supreme Court of India.50
Further, India is a signatory to the Universal Declaration of Human Rights (UDHR), 1948 which
in Article 14 provides every person with a right to seek and enjoy asylum from persecution in other
countries. However, such right cannot be exercised in the case of prosecutions genuinely arising
from non-political crimes or acts contrary to the purposes and principles of the United Nations.51
Recently, India categorized the Rohingyas as ‘illegal immigrants’ thereby accusing them of posing
a threat to the national security and demanded their expulsion in an affidavit submitted to the
Indian Supreme Court.52 In the same affidavit, the home ministry also stated that the principle of
non-refoulement does not apply to India principally as it is not a contracting party to the 1951
refugees’ convention.53 In response, the Indian Supreme Court has advised the administration to
“strike a balance between human rights and national security interests” but did not stay the
administration’s deportation plans. Further, the UNHCR has described the Rohingyas as “the
most persecuted minority in the world.”54
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There are several shortcomings of Indian laws relating to refugees. Indian law does not distinguish
between 'foreigners' and 'refugees'. The absence of a formal legal framework, both domestically
and internationally, has allowed India to follow an ad hoc policy regarding refugees. To understand
the nuances of the status of refugees in India, it is essential to analyse the certain provisions of the
Indian Constitution, Citizenship Law and certain judicial decisions.
A. Indian Constitutional Provisions applicable to Refugees
Article 14 of the Indian Constitution guarantees the right to equality to all persons in India. Right
to life and liberty to all persons and due process is enshrined under Article 21. Article 21A provides
for the right to education, which is available to all irrespective of whether they are a citizen or not.
Article 22 is available to ‘refugees’ as it protects against arrest and detention in certain cases. The
right against exploitation under article 23 and 24 is also available to all persons. The right to
freedom of religion guaranteed under Article 25 does not discriminate between citizens and
refugees. Article 32 which provides enforcement of the above-mentioned fundamental rights is
also available to every person. These rights are available to every person residing in the country
irrespective of their nationality.
Further, Article 51(c) of the Indian Constitution casts an obligation on the Government of India
to honour its international treaty obligations and foster respect for international law. Since certain
principles of the 1951 Refugee Convention has attained the status of Customary International Law.
thus, it becomes imperative for India to provide the basic human rights to such refugees and also
refrain from expelling them.
B. Citizenship Law of India
India does not define ‘refugee’ in any of its legislation. However, the Citizenship Act, 1955 which
governs the citizenship law of India, defines illegal immigrants as a foreigner who has entered into
India without valid travel documents. Since Indian law does not define who is a refugee, the
government declare all refugees and asylum seekers under the umbrella of 'illegal migrant'. Further,
the Supreme Court of India has observed that Parliament has not enacted any law on refugees.
Executive orders are the only way by which Refugee status can be granted and has been granted
till now in India.55
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Since independence, India has experienced a mass influx of refugee population from its
neighbouring countries. India has always provided shelter to its refugee population and it
reportedly hosts one of the largest refugee populations in South Asia. However, until recently India
has decided to go against Rohingyas of Myanmar, who have escaped Myanmar and then
Bangladesh after facing ethnic cleansing in Myanmar.56
Moreover, Indian Parliament passed the Citizenship Amendment Act of 2019 (Hereinafter “the
CAA”) which endeavours to provide citizenship to the religious minorities of Bangladesh,
Pakistan, Afghanistan who have entered into India before 31st December 2014 after fleeing
persecution in their state of origin and are currently residing in India. The CAA could help the
persecuted minorities of these countries in India’s neighbourhood by providing citizenship to
those who fall under its domain.57However, this has caused a huge furore in India as well as in
International forums as India failed to take into account the plight and persecution suffered by
other religious communities especially Muslims. It should also be noted that OHCHR also filed
an intervention application in the Supreme Court on the CAA. It states that all migrants, whether
citizens or non-citizens enjoy all human rights and the right to equality before the law under several
UN conventions and declarations by which the government of India is bound.58 United Nations
High Commissioner for Human Rights Michelle Bachelet Jeria further goes on saying that “while
reducing the risk of refoulement for certain communities, the CAA unequally places other
communities at such risk.” The constitutionality of the CAA is sub judice before the Indian Supreme
Court, however, it must be kept in mind that conferring citizenship, which is often called RIGHT
to Rights based on religions, sabotage the secular fabric of the country as it forms a part of the
basic structure on which our constitution is based.59
C. Judicial Decisions
Indian Judiciary has been upholding the rights of refugees from time to time. In the landmark case
of Ktaer Abbas Habib Al Qutaifi v Union of India60 , the Gujarat High Court upheld the principle of
non- refoulement under the wide umbrella of Article 21 of the Indian Constitution and decided
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not to deport the two Iraqi nationals to their original country as long as they had a fear for their
life and liberty. Further, in Louis De Raedt v. Union of India61, the court held that even non-citizens
have the fundamental right to life, liberty and dignity. This right of life is followed by the right
against arrest and detention62. On contrary, in the constitutional bench judgement in Hans Muller
of Nurenberg v. Superintendent, Presidency Jail, Calcutta, the Supreme Court while analysing the power
of the executive to deport held that the government’s power to expel foreigners is absolute and
there is no provision in the Constitution fettering this discretion.63
Although India is not a signatory to the convention and its protocol, Delhi High Court has taken
a stand as is given in Article 33 of the Convention and held that:
The principle of "non-refoulement" is required to be taken as part of the guarantee under Article 21 of the
Constitution of India, as "non-refoulement" affects/protects the life and liberty of a human being,
irrespective of his nationality. This protection is available to a refugee but it must not be at the expense of
national security.64
It must be pointed out that Rights guaranteed under the Constitution of India cannot be turned
into reality because refugees have no right to self-employment or the right to move freely. At best,
they can be employed as casual labour in the informal sector. This diminishes their status to mere
puppets in the hands of other and has no proper means of livelihood. The above mentioned case
laws and the constitutional provisions indicated the positive intention to protect the rights of
refugees but the present circumstances are ambiguous and exists only for records because the real
practices are arbitrary in nature.65 Keeping in mind the pendency and time taken to decide the cases
in India, every aggrieved migrant, whether refugee or not cannot be expected to knock the doors
of judiciary every time to protect its rights enshrined under the constitution.
CONCLUSION
The Refugee Convention of 1951 has come a long way in protecting the rights of refugees. The
principles of Non-Refoulement have become part of International Customary Law. India is a
signatory of various Human Rights treaties like UDHR, Convention against Torture which makes
it mandatory for India to honour its commitment towards Non-Refoulement. Further, Article
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51(c) of the Indian Constitution casts an obligation on the state to honour international treaties
and principles.
India has generally followed the principle of non-refoulement and has provided shelter to millions
of refugees but the recent drift in India’s position regarding the status of Rohingyas has been an
unwelcome change. It is agreed that the mass influx of refugees like that of Rohingyas often creates
enormous pressure upon the resource capacity of the receiving State in handling them. However,
refugees fleeing from ‘a well-founded fear of persecution’ have no choice but to search for refuge
in countries with proximity to the conflict or place of origin they were fleeing. Due to the recent
stand taken by the Indian Government, the future of around 40,000 Rohingyas who reside in India
remains uncertain.
Further, the Citizenship Amendment Act of 2019 which provides citizenship based on religion by
excluding the Muslims hamper the secular fabric of India. This policy of Indian Government to
provide shelter to refugees on their whims and fancies harms its international image and drifts it
away from honouring its International Commitments. Although, the courts in India have upheld
the basic rights of refugees, however much work needs to be done as all the migrants cannot be
expected to knock the door of courts to get their basic rights. It must be noted that Indian
Parliament needs to draft special refugee legislation instead of providing citizenship to millions of
refugee in an arbitrary manner.
In the absence of a proper statutory framework for the protection of refugees in India, the status
of refugees has been characterized by a wide-ranging mix of administrative and ad hoc and the
judicial assertion of constitutional rights.66 This ad hoc refugee policy, owing to its lack of domestic
or international legal restrictions, allows the Government to differentiate between different groups
in its treatment toward refugees and put other interests over humanitarian concerns. To conclude
Prof. B.S. Chimni, a renowned academic and legal expert on Indian refugee and international law,
has termed the arbitrary Indian asylum policy one of “strategic ambiguity.”67
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